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Background
A. Increasing number of disqualification motions,
and many attempts to use disqualification motion
for tactical purposes in litigation -- including in the
absence of any harm to the party asserting the
motion.
B. See, e.g., New York Rule of Professional Conduct
(“NYRPC”), Preamble at cmt. [12] (violation of ethics
rule should not give rise to cause of action against
lawyer or necessarily warrant non-disciplinary remedy
such as disqualification in pending litigation; rules
subverted when invoked by opposing parties as
procedural weapons).
Relevant ethics rules and comments
(Note that effective April 1, 2009, New York adopted
ethics rules based in large part on the ABA Model
Rules of Professional Conduct. Specific ethics
issues must always be analyzed under the law of the
relevant jurisdiction.)
A. NYRPC, “Scope,” cmt. 12.
B. NYRPC 1.7 (Conflict of Interest: Current Clients)
C. NYRPC 1.9 (Duties to Former Clients)
D. NYRPC 1.10 (Imputation of Conflicts of Interest)

[of Professional Responsibility] is not to be
rigidly applied when a party is seeking the
disqualification of his adversary’s attorney. …
The competing considerations that are to be
weighed in evaluating a disqualification motion
include the need, on the one hand, to maintain
ethical standards in the legal profession and
to avoid distortions in the substance and
appearance of the trial, and, on the other, to
protect the litigant’s freedom to select counsel
of his choice. …In addressing these concerns,
the Second Circuit has repeatedly noted that
caution is to be exercised against too readily
granting disqualification motions, which ‘are
often interposed for tactical reasons,’ and .
. . ‘even when made in the best of faith . . .
inevitably cause delay.’”).
2. Astarte, Inc. v. Pacific Ind. Systs., Inc., 865
F. Supp. 693, 705-06 (D. Colo. 1994) (Rules
of Professional Conduct neither create private
causes of action nor establish standards of
civil liability; rejecting breach of fiduciary duty
claim against attorney premised on violation of
ethics rule barring conflicts of interest).

Selected case authorities
A. An ethics rule violation will not always mandate
disqualification – the court must engage in a
balancing test, especially in light of the potential for
using disqualification as a litigation tactic.

3. In re Essex Equity Holdings USA LLC v
Lehman Bros. Inc., 29 Misc. 3d 371, 37576 (N.Y. Sup. Ct. 2010) (violation of rule of
professional conduct does not necessarily
warrant any other non-disciplinary remedy,
such as disqualification of a lawyer in pending
litigation) (quoting NYRPC Preamble at cmts.
[6, 12]).

1. Contini v. Hyundai Motor Corp., 1991 U.S.
Dist. LEXIS 17875, *12-13 (S.D.N.Y. Dec.
10, 1991) (“Moreover, even if there had been
a violation in this case, it would not justify
disqualification. …the Second Circuit has
repeatedly cautioned that the [former] Code

4. Cliffs Sales Co. v. Am. S.S. Co., 2007 U.S.
Dist. LEXIS 74342 (N.D. Ohio Oct. 4, 2007)
(denying motion to disqualify despite violation
of rule against current-client conflicts; “[A] trial
court does not possess unfettered discretion
to disqualify counsel, as a violation of the

rules of professional responsibility does not
automatically necessitate disqualification of an
attorney.”).
5. Zalewski v. Shelroc Homes, LLC, 2012
U.S. Dist. LEXIS 11608, *9-11 (N.D. N.Y. Jan.
31, 2012) (“In deciding a motion to disqualify,
courts often seek guidance from the American
Bar Association (ABA) and state disciplinary
rules, though ‘such rules merely provide
general guidance and not every violation
of a disciplinary rule will necessarily lead to
disqualification.’”) (quoting Hempstead Video,
Inc. v. Incorp. Vill. of Valley Stream, 409 F.3d
127, 132-33 (2d Cir. 2005)).
6. Strujan v. State Farm Ins., 2011 N.Y. Misc.
LEXIS 5022, *2-3 (N.Y. Sup. Ct. Oct. 4,
2011) (“Where a party seeks to disqualify the
opposing side’s law firm, competing concerns
are raised. On the one hand, there is an
interest in avoiding even the appearance
of impropriety. On the other hand, there is
a concern that such a motion can become
[a] tactical ‘derailment’ weapon for strategic
advantage in litigation, thereby depriving a
party’s right to representation by counsel of its
choice. … Thus, the party seeking to disqualify
opposing counsel has a heavy burden.”) (citing
S & S Hotel Ventures Ltd. Partnership v. 777
S. H. Corp., 69 N.Y.2d 437, 443, 508 N.E.2d
647, 515 N.Y.S.2d 735 (1987)).
7. Alayoff v Alayoff, 2011 N.Y. Misc. LEXIS
1957, *2-3 (N.Y. Sup. Ct. Apr. 27, 2011) (“In
determining a motion to disqualify opposing
counsel the court must weight the competing
interests of avoiding the appearance of
impropriety, the concern for a party’s right
to representation by counsel of its choice,
clients’ concerns and apprehensions that
confidential information might be revealed or
used to the party’s detriment and the danger
that disqualification may become a tactical
maneuver to obtain a strategic advantage in
litigation.”).
B. Former-client conflicts.
1. S.D. Warren Co. v. Duff-Norton, 302 F.
Supp. 2d 762 (W.D. Mich. 2004) (denying
motion to disqualify based on lack of
substantial relationship between prior matter

and current matter; analysis of motion requires
balancing need to safeguard confidential
information with right of party to counsel of
choice).
2. Tekni-Plex, Inc. v. Meyner & Landis, 89
N.Y.2d 123, 132 (N.Y. 1996) (“In assessing
whether the moving party has met its burden
of satisfying each of the three requirements
for disqualification under [former] DR 5-108,
courts should avoid mechanical application
of blanket rules. Rather, the three pivotal
inquiries -- whether there exists a prior
attorney-client relationship, a substantial
relationship between the representations
and adversity of interests -- require careful
appraisal of the interests involved. Only where
the movant satisfies all three inquiries does
the irrebuttable presumption of disqualification
arise.”).
3. Alayoff, supra, at *4 (denying motion to
disqualify for lack of prior attorney-client
relationship; “To prevail, the plaintiff seeking
disqualification of the adversary’s lawyer
pursuant to Rule 1.9 and Rule 1.6 must prove:
(1) the existence of a prior attorney-client
relationship between the movant and opposing
counsel, (2) that the matters involved in both
representations are substantially related, and
(3) that the interests of the present client and
former client are materially adverse…”).
C. Ethical screens
1. Van Jackson v. Check ‘N Go of Ill., Inc., 114
F. Supp. 2d 731 (N.D. Ill. 2000) (recognizing
role of screening in avoiding imputation of
lawyer’s personal disqualification to entire
firm, but granting disqualification because
screen ineffective due to (1) failure to explain
how screen functioned, (2) failure to provide
affidavits by new associate or other firm
members regarding confidentiality, and (3)
small size of firm, which weighed heavily
against an effective screen).
2. 320 W. 111th St. Hous. Dev. Fund Co. v.
Taylor, 24 Misc. 3d 1207A (N.Y. Sup. Ct. 2009)
(plaintiff’s counsel rebutted presumption that
confidential information of former client was
been shared by attorney with new firm through
proof of “a very solid ‘Chinese Wall’ around …

the disqualified attorney, which is sufficient to
avoid firm disqualification.”).
3. Cummin v. Cummin, 264 A.D.2d 637, 63839 (N.Y. App. Div. 1st Dep’t 1999) (motion to
disqualify counsel denied; no evidence that
plaintiff’s counsel had knowledge of data
gathered by an attorney in his firm that had
consulted with defendant six years previously;
attorney had been screened and mechanism

NEW YORK RULES OF PROFESSIONAL
CONDUCT
(Effective Aprill, 2009)
PREAMBLE: A LAWYER’S RESPONSIBILITIES
[1] A lawyer, as a member of the legal profession, is
a representative of clients and an officer of the legal
system with special responsibility for the quality of
justice. As a representative of clients, a lawyer
assumes many roles, including advisor, advocate,
negotiator, and evaluator. As an officer of the legal
system, each lawyer has a duty to uphold the legal
process; to demonstrate respect for the legal system;
to seek improvement of the law; and to promote
access to the legal system and the administration of
justice. In addition, a lawyer should further the public’s
understanding of and confidence in the rule of law
and the justice system because, in a constitutional
democracy, legal institutions depend on popular
participation and support to maintain their authority.
[2] The touchstone of the client-lawyer relationship is
the lawyer’s obligation to assert the client’s position
under the rules of the adversary system, to maintain
the client’s confidential information except in limited
circumstances, and to act with loyalty during the
period of the representation.
[3] A lawyer’s responsibilities in fulfilling these many
roles and obligations are usually harmonious. In the
course oflaw practice, however, conflicts may arise
among the lawyer’s responsibilities to clients, to the
legal system and to the lawyer’s own interests. The
Rules of Professional Conduct often prescribe terms
for resolving such conflicts. Nevertheless, within
the framework of the Rules, many difficult issues of
professional discretion can arise. The lawyer must
resolve such issues through the exercise of sensitive
professional and moral judgment, guided by the basic
principles underlying the Rules.

was sufficient to protect any confidences from
having been shared).
An ounce of prevention – tips on how to avoid
becoming the subject of a motion to disqualify
Some approaches to defending tacticallymotivated disqualification motions

[4] The legal profession is largely self-governing. An
independent legal profession is an important force in
preserving government under law, because abuse
of legal authority is more readily challenged by a
profession whose members are not dependent on
government for the right to practice law. To the extent
that lawyers meet these professional obligations, the
occasion for government regulation is obviated.
[5] The relative autonomy of the legal profession
carries with it special responsibilities of
selfgovernance. Every lawyer is responsible for
observance of the Rules of Professional Conduct
and also should aid in securing their observance
by other lawyers. Neglect of these responsibilities
compromises the independence of the profession
and the public interest that it serves. Compliance
with the Rules depends primarily upon the lawyer’s
understanding of the Rules and desire to comply with
the professional norms they embody for the benefit of
clients and the legal system, and, secondarily, upon
reinforcement by peer and public opinion. So long as
its practitioners are guided by these principles, the law
will continue to be a noble profession.
SCOPE
[6] The Rules of Professional Conduct are rules of
reason. They should be interpreted with reference
to the purposes of legal representation and of the
law itself. Some of the Rules are imperatives, cast in
the terms “shall” or “shall not.” These Rules define
proper conduct for purposes of professional discipline.
Others, generally cast in the term “may,” are
permissive and define areas under the Rules in which
the lawyer has discretion to exercise professional
judgment. No disciplinary action should be taken
when the lawyer chooses not to act or acts within the
bounds of such discretion. Other Rules define the
nature of relationships between the lawyer and others.
The Rules are thus partly obligatory and disciplinary
and partly constitutive and descriptive in that they

define a lawyer’s professional role. Many of the
Comments use the term “should.” Comments do not
add obligations to the Rules but provide guidance for
practicing in compliance with the Rules. The Rules
state the minimum level of conduct below which no
lawyer can fall without being subject to disciplinary
action.
[7] The Rules presuppose a larger legal context
shaping the lawyer’s role. That context includes court
rules and statutes relating to matters of licensure,
laws defining specific obligations of lawyers, and
substantive and procedural law in general. The
Comments are sometimes used to alert lawyers to
their responsibilities under such other law.
[8] The Rules provide a framework for the ethical
practice oflaw. Compliance with the Rules, as with
all law in an open society, depends primarily upon
understanding and voluntary compliance, secondarily
upon reinforcement by peer and public opinion and
finally, when necessary, upon enforcement through
disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that
should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules.
[9] Furthermore, for purposes of determining the
lawyer’s authority and responsibility, principles of
substantive law external to these Rules determine
whether a client-lawyer relationship exists. Most of
the duties flowing from the client-lawyer relationship
attach only after the client has requested the lawyer
to render legal services and the lawyer has agreed
to do so. But there are some duties, such as that of
confidentiality under Rule 1.6, that attach when the
lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule 1.18.
Whether a client-lawyer relationship exists for any
specific purpose can depend on the circumstances
and may be a question of fact.
[10] Under various legal provisions, including
constitutional, statutory and common law, the
responsibilities of government lawyers may
include authority concerning legal matters that
ordinarily reposes in the client in private clientlawyer relationships. For example, a lawyer for a
government agency may have authority on behalf
of the government to decide whether to agree to a
settlement or to appeal from an adverse judgment.
Such authority in various respects is generally vested
in the attorney general and the state’s attorney in

state government, and in their federal counterparts,
and the same may be true of other government law
officers. Also, lawyers under the supervision of these
officers may be authorized to represent several
government agencies in intragovernmental legal
controversies in circumstances where a private lawyer
could not represent multiple private clients. These
Rules do not abrogate any such authority.
[11] Failure to comply with an obligation or prohibition
imposed by a Rule is a basis for invoking the
disciplinary process. The Rules presuppose that
disciplinary assessment of a lawyer’s conduct will be
made on the basis of the facts and circumstances as
they existed at the time of the conduct in question
and in recognition of the fact that a lawyer often
has to act upon uncertain or incomplete evidence
of the situation. Moreover, the Rules presuppose
that whether discipline should be imposed for a
violation, and the severity of a sanction, depend on
all the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors and
whether there have been previous violations.
[12] Violation of a Rule should not itself give rise
to a cause of action against a lawyer nor should
it create any presumption in such a case that a
legal duty has been breached. In addition, violation
of a Rule does not necessarily warrant any other
nondisciplinary remedy, such as disqualification
of a lawyer in pending litigation. The Rules are
designed to provide guidance to lawyers and to
provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be
a basis for civil liability. Furthermore, the purpose of
the Rules can be subverted when they are invoked
by opposing parties as procedural weapons. The
fact that a Rule is a just basis for a lawyer’s selfassessment, or for sanctioning a lawyer under the
administration of a disciplinary authority, does not
imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the
Rule. Nevertheless, because the Rules do establish
standards of conduct by lawyers, a lawyer’s violation
of a Rule may be evidence of breach of the applicable
standard of conduct.
[13] The Comment accompanying each Rule explains
and illustrates the meaning and purpose of the
Rule. The Preamble and this note on Scope provide
general orientation. The Comments are intended as
guides to interpretation, but the text of each Rule is
authoritative.

RULE 1.7:
CONFLICT OF INTEREST: CURRENT CLIENTS
(a) Except as provided in paragraph (b), a lawyer shall
not represent a client if a reasonable lawyer would
conclude that either:
(1) the representation will involve the lawyer in
representing differing interests; or
(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client
will be adversely affected by the lawyer’s own
financial, business, property or other personal
interests.
(b) Notwithstanding the existence of a concurrent
conflict of interest under paragraph (a), a lawyer may
represent a client if:
(1) the lawyer reasonably believes that the
lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the
assertion of a claim by one client against
another client represented by the lawyer in the
same litigation or other proceeding before a
tribunal; and
(4) each affected client gives informed
consent, confirmed in writing.
Comment
General Principles
[1] Loyalty and independent judgment are essential
aspects of a lawyer’s relationship with a client.
The professional judgment of a lawyer should be
exercised, within the bounds of the law, solely for
the benefit of the client and free of compromising
influences and loyalties. Concurrent conflicts of
interest, which can impair a lawyer’s professional
judgment, can arise from the lawyer’s responsibilities
to another client, a former client or a third person, or
from the lawyer’s own interests. A lawyer should not
permit these competing responsibilities or interests
to impair the lawyer’s ability to exercise professional
judgment on behalf of each client. For specific Rules
regarding certain concurrent conflicts of interest, see
Rule 1.8. For former client conflicts of interest, see
Rule 1.9. For conflicts of interest involving prospective
clients, see Rule 1.18. For definitions of”differing
interests,” “informed consent” and “confirmed in
writing,” see Rules l.O(f), (j) and (e), respectively.
[2] Resolution of a conflict of interest problem under
this Rule requires the lawyer, acting reasonably, to:
(i) identify clearly the client or clients, (ii) determine
whether a conflict of interest exists, i.e., whether the

lawyer’s judgment may be impaired or the lawyer’s
loyalty may be divided if the lawyer accepts or
continues the representation, (iii) decide whether
the representation may be undertaken despite the
existence of a conflict, i.e., whether the conflict is
consentable under paragraph (b); and if so (iv) consult
with the clients affected under paragraph (a) and
obtain their informed consent, confirmed in writing.
The clients affected under paragraph (a) include all
of the clients who may have differing interests under
paragraph (a)(l) and any clients whose representation
might be adversely affected under paragraph (a)(2).
[3] A conflict of interest may exist before
representation is undertaken, in which event the
representation must be declined, unless the lawyer
obtains the informed consent of each client under the
conditions of paragraph (b). See Rule 1.1 0( e), which
requires every law firm to create, implement and
maintain a conflict-checking system.
[4] If a conflict arises after representation has been
undertaken, the lawyer ordinarily must withdraw from
the representation unless the lawyer has obtained the
informed consent of the client under the conditions
of paragraph (b). See Rule 1.16(b)(1). Where more
than one client is involved, whether the lawyer may
continue to represent any of the clients is determined
both by the lawyer’s ability to comply with duties
owed to the former client and by the lawyer’s ability to
represent adequately the remaining client or clients,
given the lawyer’s duties to the former client. See
Rule 1.9; see also Comments [5], [29A].
[5] Unforeseeable developments, such as changes in
corporate and other organizational affiliations or the
addition or realignment of parties in litigation, might
create conflicts in the midst of a representation, as
when a company sued by the lawyer on behalf of
one client is acquired by another client represented
by the lawyer in an unrelated matter. Depending on
the circumstances, the lawyer may have the option
to withdraw from one of the representations in order
to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize
harm to the clients. See Rules 1.16(d) and (e). The
lawyer must continue to protect the confidences of
the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).
Identifying Conflicts of Interest
[6] The duty to avoid the representation of differing
interest prohibits, among other things, undertaking

representation adverse to a current client without
that client’s informed consent. For example, absent
consent, a lawyer may not advocate in one matter
against another client that the lawyer represents in
some other matter, even when the matters are wholly
unrelated. The client as to whom the representation
is adverse is likely to feel betrayed and the resulting
damage to the client-lawyer relationship is likely
to impair the lawyer’s ability to represent the client
effectively. In addition, the client on whose behalf the
adverse representation is undertaken may reasonably
fear that the lawyer will pursue that client’s case less
effectively out of deference to the other client, that is,
that the lawyer’s exercise of professional judgment
on behalf of that client will be adversely affected
by the lawyer’s interest in retaining the current
client. Similarly, a conflict may arise when a lawyer
is required to cross-examine a client appearing as
a witness in. a lawsuit involving another client, as
when the testimony will be damaging to the client
represented in the lawsuit. On the other hand,
simultaneous representation in unrelated matters
of clients whose interests are only economically
adverse, such as representation of competing
economic enterprises in unrelated litigation, does not
ordinarily constitute a conflict of interest and thus may
not require consent of the respective clients.
[7] Differing interests can also arise in transactional
matters. For example, if a lawyer is asked to
represent the seller of a business in negotiations
with a buyer represented by the lawyer, not in the
same transaction but in another, unrelated matter, the
lawyer could not undertake the representation without
the informed consent of each client.
[8] Differing interests exist if there is a significant risk
that a lawyer’s exercise of professional judgment
in considering, recommending or carrying out an
appropriate course of action for the client will be
adversely affected or the representation would
otherwise be materially limited by the lawyer’s
other responsibilities or interests. For example, the
professional judgment of a lawyer asked to represent
several individuals operating a joint venture is likely
to be adversely affected to the extent that the lawyer
is unable to recommend or advocate all possible
positions that each client might take because of the
lawyer’s duty of loyalty to the others. The conflict in
effect forecloses alternatives that would otherwise
be available to the client. The mere possibility of
subsequent harm does not itself require disclosure
and consent. The critical questions are the likelihood

that a difference in interests will eventuate and, if
it does, whether it will adversely affect the lawyer’s
professional judgment in considering alternatives or
foreclose courses of action that reasonably should be
pursued on behalf of the client.
Lawyer’s Responsibilities to Former Clients and
Other Third Persons
[9] In addition to conflicts with other current clients, a
lawyer’s duties of loyalty and independence may be
adversely affected by responsibilities to former clients
under Rule 1.9, or by the lawyer’s responsibilities to
other persons, such as fiduciary duties arising from a
lawyer’s service as a trustee, executor or corporate
director.
Personal-Interest Conflicts
[10] The lawyer’s own financial, property, business
or other personal interests should not be permitted
to have an adverse effect on representation of a
client. For example, if the probity of a lawyer’s own
conduct in a transaction is in serious question, it
may be difficult or impossible for the lawyer to give
a client detached advice. Similarly, when a lawyer
has discussions concerning possible employment
with an opponent of the lawyer’s client or with a law
firm representing the opponent, such discussions
could materially limit the lawyer’s representation
of the client. In addition, a lawyer may not allow
related business interests to affect representation,
for example, by referring clients to an enterprise
in which the lawyer has an undisclosed financial
interest. See Rule 5.7 on responsibilities regarding
nonlegal services and Rule 1.8 pertaining to a number
of personal-interest conflicts, including business
transactions with clients.
[11] When lawyers representing different clients in
the same matter or in substantially related matters
are closely related, there may be a significant risk
that client confidences will be revealed and that
the lawyer’s family relationship will interfere with
both loyalty and professional judgment. As a result,
each client is entitled to know of the existence
and implications of the relationship between the
lawyers, before the lawyer agrees to undertake the
representation. Thus, a lawyer who has a significant
intimate or close family relationship with another
lawyer ordinarily may not represent a client in a matter
where that other lawyer is representing another party,
unless each client gives informed consent, as defined
in Rule 1.0(j).

[12] A lawyer is prohibited from engaging in sexual
relations with a client in domestic relations matters.
In all other matters a lawyer’s sexual relations with
a client are circumscribed by the provisions of Rule
1.8(j).
Interest of Person Paying for Lawyer’s Services
[13] A lawyer may be paid from a source other than
the client, including a co-client, if the client is informed
of that fact and consents and the arrangement
does not compromise the lawyer’s duty of loyalty or
independent judgment to the client. See Rule 1.8(f).
If acceptance of the payment from any other source
presents a significant risk that the lawyer’s exercise
of professional judgment on behalf of a client will be
adversely affected by the lawyer’s own interest in
accommodating the person paying the lawyer’s fee
or by the lawyer’s responsibilities to a payer who is
also a co-client, then the lawyer must comply with
the requirements of paragraph (b) before accepting
the representation, including determining whether the
conflict is consentable and, if so, that the client has
adequate information about the material risks of the
representation.
Prohibited Representations
[14] Ordinarily, clients may consent to representation
notwithstanding a conflict. As paragraph (b) indicates,
however, some conflicts are nonconsentable. If a
lawyer does not reasonably believe that the conditions
set forth in paragraph (b) can be met, the lawyer
should neither ask for the client’s consent nor provide
representation on the basis of the client’s consent.
A client’s consent to a nonconsentable conflict is
ineffective. When the lawyer is representing more
than one client, the question of consentability must be
resolved as to each client.
[15] Consentability is typically determined by
considering whether the interests of the clients will
be adequately protected if the clients consent to
representation burdened by a conflict of interest.
Thus, under paragraph (b)(1), notwithstanding
client consent, a representation is prohibited if, in
the circumstances, the lawyer cannot reasonably
conclude that the lawyer will be able to provide
competent and diligent representation. See Rule
1.1 regarding competence and Rule 1.3 regarding
diligence.
[16] Paragraph (b)(2) describes conflicts that are
nonconsentable because the representation is
prohibited by applicable law. For example, federal
criminal statutes prohibit certain representations by

a former government lawyer despite the informed
consent of the former governmental client. In addition,
there are some instances where conflicts are
nonconsentable under decisional law.
[17] Paragraph (b )(3) describes conflicts that are
nonconsentable because of the institutional interest in
vigorous development of each client’s position when
the clients are aligned directly against each other
in the same litigation or other proceeding before a
tribunal. Whether clients are aligned directly against
each other within the meaning of this paragraph
requires examination of the context of the proceeding.
Although this paragraph does not preclude a
lawyer’s multiple representation of adverse parties
to mediation (because mediation is not a proceeding
before a “tribunal” as defined in Rule l.O(w)), such
representation may be precluded by paragraph (b)(1).
Informed Consent
[18] Informed consent requires that each affected
client be aware of the relevant circumstances,
including the material and reasonably foreseeable
ways that the conflict could adversely affect the
interests of that client. Informed consent also requires
that the client be given the opportunity to obtain other
counsel if the client so desires. See Rule 1.0(j). The
information that a lawyer is required to communicate
to a client depends on the nature of the conflict and
the nature of the risks involved, and a lawyer should
take into account the sophistication of the client in
explaining the potential adverse consequences of
the conflict. There are circumstances in which it is
appropriate for a lawyer to advise a client to seek
the advice of a disinterested lawyer in reaching a
decision as to whether to consent to the conflict.
When representation of multiple clients in a single
matter is undertaken, the information must include the
implications of the common representation, including
possible effects on loyalty, confidentiality and the
attorney-client privilege, and the advantages and risks
involved. See Comments [3 0] and [31] concerning
the effect of common representation on confidentiality.
[19] Under some circumstances it may be impossible
to make the disclosure necessary to obtain consent.
For example, when the lawyer represents different
clients in related matters and one client refuses to
consent to the disclosure necessary to permit the
other client to make an informed decision, the lawyer
cannot properly ask the latter to consent. In some
cases the alternative to common representation is that
each party obtains separate representation with the
possibility of incurring additional costs. These

costs, along with the benefits of securing separate
representation, are factors that may be considered
by the affected client in determining whether common
representation is in the client’s interests. Where the
fact, validity or propriety of client consent is called into
question, the lawyer has the burden of establishing
that the client’s consent was properly obtained in
accordance with the Rule.
Client Consent Confirmed in Writing
[20] Paragraph (b) requires the lawyer to obtain the
informed consent of the client, confirmed in writing.
Such a writing may consist of (i) a document from
the client, (ii) a document that the lawyer promptly
transmits to the client confirming an oral informed
consent, or (iii) a statement by the client made on the
record of any proceeding before a tribunal, whether
before, during or after a trial or hearing. See Rule
l.O(e) for the definition of “confirmed in writing.”
See also Rule l.O(x) (“writing” includes electronic
transmission). If it is not feasible to obtain or transmit
the writing at the time the client gives informed
consent, then the lawyer must obtain or transmit it
within a reasonable time thereafter. The Rule does
not require that the information communicated to the
client by the lawyer necessary to make the consent
“informed” be in writing or in any particular form in all
cases. See Rules l.O(e) and (j). The requirement of a
writing does not supplant the need in most cases for
the lawyer to talk with the client to explain the risks
and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably
available alternatives, and to afford the client a
reasonable opportunity to consider the risks and
alternatives and to raise questions and concerns.
Rather, the writing is required in order to impress
upon clients the seriousness of the decision the client
is being asked to make and to avoid disputes or
ambiguities that might later occur in the absence of a
writing. See Comment
[18].
Revoking Consent
[21] A client who has given consent to a conflict
may revoke the consent and, like any other client,
may terminate the lawyer’s representation at any
time. Whether revoking consent to the client’s
own representation precludes the lawyer from
continuing to represent other clients depends on the
circumstances, including the nature of the conflict,
whether the client revoked consent because of a
material change in circumstances, the reasonable
expectations of the other clients, and whether material

detriment to the other clients or the lawyer would
result.
Consent to Future Conflict
[22] Whether a lawyer may properly request a client
to waive conflicts that might arise in the future is
subject to the conditions set forth in paragraph (b).
The effectiveness of advance waivers is generally
determined by the extent to which the client
reasonably understands the material risks that the
waiver entails. At a minimum, the client should be
advised generally of the types of possible future
adverse representations that the lawyer envisions,
as well as the types of clients and matters that may
present such conflicts. The more comprehensive
the explanation and disclosure of the types of future
representations that might arise and the actual and
reasonably foreseeable adverse consequences of
those representations, the greater the likelihood that
the client will have the understanding necessary to
make the consent “informed” and the waiver effective.
See Rule 1.0(i). The lawyer should also disclose
the measures that will be taken to protect the client
should a conflict arise, including procedures such as
screening that would be put in place. See Rule l.O(t)
for the definition of “screening.” The adequacy of the
disclosure necessary to obtain valid advance consent
to conflicts may also depend on the sophistication
and experience of the client. For example, if the client
is unsophisticated about legal matters generally
or about the particular type of matter at hand, the
lawyer should provide more detailed information
about both the nature of the anticipated conflict and
the adverse consequences to the client that may
ensue should the potential conflict become an actual
one. In other instances, such as where the client
is a child or an incapacitated or impaired person, it
may be impossible to inform the client sufficiently,
and the lawyer should not seek an advance waiver.
On the other hand, if the client is an experienced
user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise,
an advance waiver is more likely to be effective,
particularly if, for example, the client is independently
represented or advised by in-house or other counsel
in giving consent. Thus, in some circumstances, even
general and open-ended waivers by experienced
users oflegal services may be effective.
[22A] Even if a client has validly consented to waive
future conflicts, however, the lawyer must reassess
the propriety of the adverse concurrent representation
under paragraph (b) when an actual conflict arises.

If the actual conflict is materially different from the
conflict that has been waived, the lawyer may not
rely on the advance consent previously obtained.
Even if the actual conflict is not materially different
from the conflict the client has previously waived, the
client’s advance consent cannot be effective if the
particular circumstances that have created an actual
conflict during the course of the representation would
make the conflict nonconsentable under paragraph
(b). See Comments [14]-[17] and [28] addressing
nonconsentable conflicts.
Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of
opposing parties in the same litigation, regardless of
the clients’ consent. On the other hand, simultaneous
representation of parties whose interests in litigation
may conflict, such as co-plaintiffs or co-defendants,
is governed by paragraph (a)(l). A conflict may exist
by reason of substantial discrepancy in the parties’
testimony, incompatibility in positions in relation to an
opposing party or the fact that there are substantially
different possibilities of settlement of the claims
or liabilities in question Such conflicts can arise in
criminal as well as civil cases. Some examples are
those in which a lawyer is asked to represent codefendants in a criminal case, co-plaintiffs or codefendants in a personal injury case, an insured and
insurer, or beneficiaries of the estate of a decedent.
In a criminal case, the potential for conflict of interest
in representing multiple defendants is so grave that
ordinarily a lawyer should decline to represent more
than one co-defendant. On the other hand, multiple
representation of persons having similar interests
in civil litigation is proper if the requirements of
paragraph (b) are met.
[24] Ordinarily a lawyer may take inconsistent legal
positions in different tribunals at different times
on behalf of different clients. The mere fact that
advocating a legal position on behalf of one client
might create precedent adverse to the interests of
a client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A conflict
of interest exists, however, ifthere is a significant
risk that a lawyer’s action on behalf of one client will
materially limit the lawyer’s representation of another
client in a different case; for example, when a decision
favoring one client will create a precedent likely to
weaken seriously the position taken on behalf of the
other client. Factors relevant in determining whether
the clients need to be advised of this risk include:
(i) where the cases are pending, (ii) whether the

issue is substantive or procedural, (iii) the temporal
relationship between the matters, (iv) the significance
of the issue to the immediate and long-term interests
of the clients involved, and (v) the clients’ reasonable
expectations in retaining the lawyer. Similar concerns
may be present when lawyers advocate on behalf
of clients before other entities, such as regulatory
authorities whose regulations or rulings may
significantly implicate clients’ interests. If there is
significant risk of an adverse effect on the lawyer’s
professional judgment, then absent informed consent
of the affected clients, the lawyer must decline the
representation.
[25] When a lawyer represents or seeks to represent
a class of plaintiffs or defendants in a class-action
lawsuit, unnamed members of the class are ordinarily
not considered to be clients of the lawyer for purposes
of applying paragraph (a)(l). Thus, the lawyer does
not typically need to get the consent of such a person
before representing a client suing the person in
an unrelated matter. Similarly, a lawyer seeking to
represent an opponent in a class action does not
typically need the consent of an unnamed member of
the class whom the lawyer represents in an unrelated
matter.
Nonlitigation Conflicts
[26] Conflicts of interest under paragraph (a)(l) arise
in contexts other than litigation. For a discussion of
such conflicts in transactional matters, see Comment
[7]. Regarding paragraph (a)(2), relevant factors in
determining whether there is a significant risk that
the lawyer’s professional judgment will be adversely
affected include: (i) the importance of the matter
to each client, (ii) the duration and intimacy of the
lawyer’s relationship with the client or clients involved,
(iii) the functions being performed by the lawyer, (iv)
the likelihood that significant disagreements will arise,
(v) the likelihood that negotiations will be contentious,
(vi) the likelihood that the matter will result in litigation,
and (vii) the likelihood that the client will suffer
prejudice from the conflict. The issue is often one of
proximity (how close the situation is to open conflict)
and degree (how serious the conflict will be if it does
erupt). See Comments [8], [29] and [29A].
[27] For example, conflict questions may arise in
estate planning and estate administration. A lawyer
may be called upon to prepare wills for several family
members, such as husband and wife, and, depending
upon the circumstances, a conflict of interest may be
present at the outset or may arise during the

representation. In order to avoid the development
of a disqualifying conflict, the lawyer should, at the
outset of the common representation and as part
of the process of obtaining each client’s informed
consent, advise each client that information will be
shared (and regardless of whether it is shared, may
not be privileged in a subsequent dispute between the
parties) and that the lawyer will have to withdraw from
one or both representations if one client decides that
some matter material to the representation should be
kept secret from the other. See Comment [31].
[28] Whether a conflict is consentable depends on
the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation if their
interests are fundamentally antagonistic to one
another, but common representation is permissible
where the clients are generally aligned in interest,
even though there is some difference in interest
among them. Thus, a lawyer may seek to establish or
adjust a relationship between clients on an amicable
and mutually advantageous basis. Examples include
helping to organize a business in which two or
more clients are entrepreneurs, working out the
financial reorganization of an enterprise in which
two or more clients have an interest, and arranging
a property distribution in settlement of an estate.
The lawyer seeks to resolve potentially adverse
interests by developing the parties’ mutual interests.
Otherwise, each party might have to obtain separate
representation, with the possibility of incurring
additional cost, complication or even litigation. Given
these and other relevant factors, the clients may
prefer that the lawyer act for all of them.
Special Considerations in Common
Representation
[29] In civil matters, two or more clients may wish
to be represented by a single lawyer in seeking to
establish or adjust a relationship between them on
an amicable and mutually advantageous basis. For
example, clients may wish to be represented by
a single lawyer in helping to organize a business,
working out a financial reorganization of an enterprise
in which two or more clients have an interest,
arranging a property distribution of an estate or
resolving a dispute between clients. The alternative
to common representation can be that each party
may have to obtain separate representation, with the
possibility of incurring additional cost, complication
or even litigation that might otherwise be avoided,
or that some parties will have no lawyer at all. Given
these and other relevant factors, clients may prefer

common representation to separate representation or
no representation. A lawyer should consult with each
client concerning the implications of the common
representation, including the advantages and the
risks involved, and the effect on the attorney-client
privilege, and obtain each client’s informed consent,
confirmed in writing, to the common representation.
[29A] Factors may be present that militate against a
common representation. In considering whether to
represent multiple clients in the same matter, a lawyer
should be mindful that if the common representation
fails because the potentially adverse interests
cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily,
absent the informed consent of all clients, the lawyer
will be forced to withdraw from representing all of
the clients if the common representation fails. See
Rule 1.9(a). In some situations, the risk of failure
is so great that multiple representation is plainly
impossible. For example, a lawyer cannot undertake
common representation of clients where contentious
litigation or negotiations between them are imminent
or contemplated. Moreover, because the lawyer is
required to be impartial between or among commonly
represented clients, representation of multiple clients
is improper when it is unlikely that impartiality can be
maintained. Generally, if the relationship between the
parties has already assumed antagonism, it is unlikely
that the clients’ interests can be adequately served by
common representation. For example, a lawyer who
has represented one of the clients for a long period or
in multiple matters might have difficulty being impartial
between that client and one to whom the lawyer has
only recently been introduced.
[30] A particularly important factor in determining
the appropriateness of common representation is
the effect on client-lawyer confidentiality and the
attorney-client privilege. With regard to the attorneyclient privilege, the prevailing rule is that, as between
commonly represented clients, the privilege does not
attach. It must therefore be assumed that if litigation
eventuates between the clients, the privilege will not
protect any such communications, and the clients
should be so advised.
[31] As to the duty of confidentiality, continued
common representation will almost certainly be
inadequate if one client asks the lawyer not to
disclose to the other client information relevant to
the common representation. This is so because the
lawyer has an equal duty of loyalty to each client, and

each client has the right to be informed of anything
bearing on the representation that might affect that
client’s interests and the right to expect that the lawyer
will use that information to that client’s benefit. See
Rule 1.4. At the outset of the common representation
and as part of the process of obtaining each client’s
informed consent, the lawyer should advise each
client that information will be shared and that the
lawyer will have to withdraw if one client decides that
some matter material to the representation should
be kept from the other. In limited circumstances, it
may be appropriate for the lawyer to proceed with
the representation when the clients have agreed,
after being properly informed, that the lawyer will
keep certain information confidential even as among
the commonly represented clients. For example,
the lawyer may reasonably conclude that failure to
disclose one client’s trade secrets to another client will
not adversely affect representation involving a joint
venture between the two clients and agree to keep
that information confidential with the informed consent
of both clients.
[32] When seeking to establish or adjust a relationship
between clients, the lawyer should make clear that
the lawyer’s role is not that of partisanship normally
expected in other circumstances and, thus, that
the clients may be required to assume greater
responsibility for decisions than when each client is
separately represented. Any limitation on the scope
of the representation made necessary as a result of
the common representation should be fully explained
to the clients at the outset of the representation. See
Rule 1.2(c).
[33] Subject to the above limitations, each client in
the common representation has the right to loyal and
diligent representation and the protection of Rule 1.9
concerning the obligations to a former client. The
client also has the right to discharge the lawyer as
stated in Rule 1.16.
Organizational Clients
[34] A lawyer who represents a corporation or other
organization does not, simply by virtue of that
representation, necessarily represent any constituent
or affiliated organization, such as a parent or
subsidiary. See Rule 1.13(a). Although a desire to
preserve good relationships with clients may strongly
suggest that the lawyer should always seek informed
consent of the client organization before undertaking
any representation that is adverse to its affiliates,
Rule 1. 7 does not require the lawyer to obtain such

consent unless: (i) the lawyer has an understanding
with the organizational client that the lawyer will avoid
representation adverse to the client’s affiliates, (ii) the
lawyer’s obligations to either the organizational client
or the new client are likely to adversely affect the
lawyer’s exercise of professional judgment on behalf
of the other client, or (iii) the circumstances are such
that the affiliate should also be considered a client of
the lawyer. Whether the affiliate should be considered
a client will depend on the nature of the lawyer’s
relationship with the affiliate or on the nature of the
relationship between the client and its affiliate. For
example, the lawyer’s work for the client organization
may be intended to benefit its affiliates. The overlap
or identity of the officers and boards of directors, and
the client’s overall mode of doing business, may be so
extensive that the entities would be viewed as “alter
egos.” Under such circumstances, the lawyer may
conclude that the affiliate is the lawyer’s client despite
the lack of any formal agreement to represent the
affiliate.
[34A] Whether the affiliate should be considered a
client of the lawyer may also depend on: (i) whether
the affiliate has imparted confidential information to
the lawyer in furtherance of the representation, (ii)
whether the affiliated entities share a legal department
and general counsel, and (iii) other factors relating to
the legitimate expectations of the client as to whether
the lawyer also represents the affiliate. Where the
entities are related only through stock ownership,
the ownership is less than a controlling interest,
and the lawyer has had no significant dealings with
the affiliate or access to its confidences, the lawyer
may reasonably conclude that the affiliate is not the
lawyer’s client.
[34B] Finally, before accepting a representation
adverse to an affiliate of a corporate client, a lawyer
should consider whether the extent of the possible
adverse economic impact of the representation on the
entire corporate family might be of such a magnitude
that it would materially limit the lawyer’s ability to
represent the client opposing the affiliate. In those
circumstances, Rule 1. 7 will ordinarily require the
lawyer to decline representation adverse to a member
of the same corporate family, absent the informed
consent of the client opposing the affiliate ofthe
lawyer’s corporate client.
Lawyer as Corporate Director
[35] A lawyer for a corporation or other organization
who is also a member of its board of directors should

determine whether the responsibilities of the two
roles may conflict. The lawyer may be called on to
advise the corporation in matters involving actions
of the directors. Consideration should be given to
the frequency with which such situations may arise,
the potential intensity of the conflict, the effect of
the lawyer’s resignation from the board, and the
possibility of the corporation’s obtaining legal advice
from another lawyer in such situations. If there is
material risk that the dual role will compromise the
lawyer’s professional judgment, the lawyer should

not serve as a director or should cease to act as the
corporation’s lawyer when conflicts of interest arise.
The lawyer should advise the other members of the
board that, in some circumstances, matters discussed
at board meetings while the lawyer is present in the
capacity of director might not be protected by the
attorney-client privilege and that conflict of interest
considerations might require the lawyer’s recusal as
a director or might require the lawyer and the lawyer’s
firm to decline representation of the corporation in a
matter.

RULE 1.9:
DUTIES TO FORMER CLIENTS
(a) A lawyer who has formerly represented a client in
a matter shall not thereafter represent another person
in the same or a substantially related matter in which
that person’s interests are materially adverse to the
interests of the former client unless the former client
gives informed consent, confirmed in writing.
(b) Unless the former client gives informed consent,
confirmed in writing, a lawyer shall not knowingly
represent a person in the same or a substantially
related matter in which a firm with which the lawyer
formerly was associated had previously represented a
client:
(1) whose interests are materially adverse to
that person; and
(2) about whom the lawyer had acquired
information protected by Rules 1.6 or
paragraph (c) of this Rule that is material to
the matter.
(c) A lawyer who has formerly represented a client in
a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafter:
(1) use confidential information of the
former client protected by Rule 1.6 to the
disadvantage of the former client, except
as these Rules would permit or require
with respect to a current client or when the
information has become generally known; or
(2) reveal confidential information of the former
client protected by Rule 1.6 except as these
Rules would permit or require with respect to a
current client.

could not properly seek to rescind on behalf of a new
client a contract drafted on behalf of a former client.
So also, a lawyer who has prosecuted an accused
person could not properly represent that person in
a subsequent civil action against the government
concerning the same transaction. Nor could a lawyer
who has represented multiple clients in a matter
represent one of the clients against the others in the
same or a substantially related matter after a dispute
arose among the clients in that matter, unless all
affected clients give informed consent. See Comment
[9]. Current and former government lawyers must
comply with this Rule to the extent required by Rule
1.11.

Comment
[1] After termination of a client-lawyer relationship, a
lawyer has certain continuing duties with respect to
confidentiality and conflicts of interest and thus may
not represent another client except in conformity with
these Rules. Under this Rule, for example, a lawyer

[2] The scope of a “matter” for purposes of this Rule
depends on the facts of a particular situation or
transaction. The lawyer’s involvement in a matter
can also be a question of degree. When a lawyer
has been directly involved in a specific transaction,
subsequent representation of other clients with
materially adverse interests in that transaction
clearly is prohibited. On the other hand, a lawyer
who recurrently handled a type of problem for a
former client is not precluded from later representing
another client in a factually distinct problem of that
type, even though the subsequent representation
involves a position adverse to the prior client. Similar
considerations can apply to the reassignment of
military lawyers between defense and prosecution
functions within the same military jurisdictions.
The underlying question is whether the lawyer
was so involved in the matter that the subsequent
representation can be justly regarded as a changing
of sides in the matter in question.
[3] Matters are “substantially related” for purposes of
this Rule if they involve the same transaction or legal
dispute or if, under the circumstances, a reasonable
lawyer would conclude that there is otherwise a

substantial risk that confidential factual information
that would normally have been obtained in the prior
representation would materially advance the client’s
position in the subsequent matter. For example, a
lawyer who has represented a businessperson and
learned extensive private financial information about
that person may not then represent that person’s
spouse in seeking a divorce. Similarly, a lawyer
who has previously represented a client in securing
environmental permits to build a shopping center
would be precluded from representing neighbors
seeking to oppose rezoning of the property on the
basis of environmental considerations; however, the
lawyer would not be precluded, on the grounds of
substantial relationship, from defending a tenant of
the completed shopping center in resisting eviction
for nonpayment of rent. Information that has been
disclosed to the public or to other parties adverse to
the former client ordinarily will not be disqualifying.
Information acquired in a prior representation may
have been rendered obsolete by the passage
of time, a circumstance that may be relevant in
determining whether two representations are
substantially related. In the case of an organizational
client, general knowledge of the client’s policies and
practices ordinarily will not preclude a subsequent
representation. On the other hand, knowledge of
specific facts gained in a prior representation that
are relevant to the matter in question ordinarily will
preclude such a representation. A former client is not
required to reveal the confidential information learned
by the lawyer in order to establish a substantial risk
that the lawyer has confidential information to use
in the subsequent matter. A conclusion about the
possession of such information may be based on the
nature of the services the lawyer provided the former
client and information that would in ordinary practice
be learned by a lawyer providing such services.
RULE 1.10:
IMPUTATION OF CONFLICTS OF INTEREST
(a) While lawyers are associated in a firm, none of
them shall knowingly represent a client when any one
of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise
provided therein.
(b) When a lawyer has terminated an association
with a firm, the firm is prohibited from thereafter
representing a person with interests that the firm
knows or reasonably should know are materially
adverse to those of a client represented by the
formerly associated lawyer and not currently

[4] [Moved to Comment to Rule 1.10.]
[5] [Moved to Comment to Rule 1.10.]
[6] [Moved to Comment to Rule 1.10.]
[7] Independent of the prohibition against subsequent
representation, a lawyer changing professional
association has a continuing duty to preserve
confidentiality of information about a client formerly
represented. See Rules 1.6, 1.9(c).
[8] Paragraph (c) generally extends the confidentiality
protections of Rule 1.6 to a lawyer’s former clients.
Paragraph (c)(1) provides that information acquired
by the lawyer in the course of representing a client
may not subsequently be used by the lawyer to the
disadvantage of the client. However, the fact that a
lawyer has once served a client does not preclude
the lawyer from using generally known information
about that client when later representing another
client. Paragraph ( c )(2) provides that a lawyer may
not reveal information acquired in the course of
representing a client except as these Rules would
permit or require with respect to a current
client. See Rules 1.6, 3.3.
[9] The provisions of this Rule are for the protection
of former clients and can be waived if the client gives
informed consent, which consent must be confirmed
in writing under paragraph (a). See also Rule l.O(j)
for the definition of “informed consent.” With regard to
the effectiveness of an advance waiver, see Rule 1.7,
Comments [22]-[22A]. With regard to disqualification
of a firm with which a lawyer is or was formerly
associated, see Rule 1.1 0.

represented by the firm if the firm or any lawyer
remaining in the firm has information protected by
Rule 1.6 or Rule 1.9(c) that is material to the matter.
(c) When a lawyer becomes associated with a firm,
the firm may not knowingly represent a client in a
matter that is the same as or substantially related to
a matter in which the newly associated lawyer, or a
firm with which that lawyer was associated, formerly
represented a client whose interests are materially
adverse to the prospective or current client unless
the newly associated lawyer did not acquire any
information protected by Rule 1.6 or Rule 1.9(c) that
is material to the current matter.

(d) A disqualification prescribed by this Rule may be
waived by the affected client or former client under the
conditions stated in Rule 1.7.
(e) A law firm shall make a written record of its
engagements, at or near the time of each new
engagement, and shall implement and maintain a
system by which proposed engagements are checked
against current and previous engagements when:
(1) the firm agrees to represent a new client;
(2) the firm agrees to represent an existing
client in a new matter;
(3) the firm hires or associates with another
lawyer; or
(4) an additional party is named or appears in
a pending matter.
(f) Substantial failure to keep records or to implement
or maintain a conflictchecking system that complies
with paragraph (e) shall be a violation thereof
regardless of whether there is another violation of
these Rules.
(g) Where a violation of paragraph (e) by a law firm is
a substantial factor in causing a violation of paragraph
(a) by a lawyer, the law firm, as well as the individual
lawyer, shall be responsible for the violation of
paragraph (a).
(h) A lawyer related to another lawyer as parent,
child, sibling or spouse shall not represent in any
matter a client whose interests differ from those of
another party to the matter who the lawyer knows
is represented by the other lawyer unless the client
consents to the representation after full disclosure and
the lawyer concludes that the lawyer can adequately
represent the interests of the client.
Comment
Definition of “Firm”
[1] For purposes of these Rules, the term “firm”
includes, but is not limited to, (i) a lawyer or lawyers
in a law partnership, professional corporation, sole
proprietorship or other association authorized to
practice law, and (ii) lawyers employed in a legal
services organization, a government law office
or the legal department of a corporation or other
organization. See Rule 1.0(h). Whether two or
more lawyers constitute a “firm” within this definition
will depend on the specific facts. See Rule 1.0,
Comments [2]-[4].
Principles of Imputed Disqualification
[2] The rule of imputed disqualification stated in
paragraph (a) gives effect to the principle of loyalty
to the client as it applies to lawyers who practice in

a law firm. Such situations can be considered from
the premise that a firm of lawyers is essentially one
lawyer for purposes of the rules governing loyalty to
the client, or from the premise that each lawyer is
vicariously bound by the obligation of loyalty owed
by each lawyer with whom the lawyer is associated.
Paragraph (a) operates only among the lawyers
currently associated in a firm. When a lawyer moves
from one firm to another, the situation is governed by
paragraphs (b) and (c).
[3] [Reserved]
[4] The rule in paragraph (a) also does not prohibit
representation by others in the law firm where the
person prohibited from involvement in a matter is a
nonlawyer, such as a paralegal or legal secretary.
Such persons, however, ordinarily must be screened
from any personal participation in the matter to avoid
communication to others in the firm of confidential
information that both the nonlawyers and the firm
have a legal duty to protect. See Rules 1.0(t), 5.3.
Lawyers Moving Between Firms
[4A] The principles of imputed disqualification are
modified when lawyers have been associated in a
firm and then end their association. The nature of
contemporary law practice and the organization of
law firms have made the fiction that the law firm is
the same as a single lawyer unrealistic in certain
situations. In crafting a rule to govern imputed
conflicts, there are several competing considerations.
First, the former client must be reasonably assured
that the client’s confidentiality interests are not
compromised. Second, the principles of imputed
disqualification should not be so broadly cast
as to preclude others from having reasonable
choice of counsel. Third, the principles of imputed
disqualification should not unreasonably hamper
lawyers from forming new associations and taking on
new clients after leaving a firm. In this connection,
it should be recognized that today most lawyers
practice in firms, that many limit their practice to, or
otherwise concentrate in, one area oflaw, and that
many move from one association to another multiple
times in their careers. If the principles of imputed
disqualification were defined too strictly, the result
would be undue curtailment of the opportunity of
lawyers to move from one practice setting to another,
of the opportunity of clients to choose counsel,
and of the opportunity of fhms to retain qualified
lawyers. For these reasons, a functional analysis that
focuses on preserving the former client’s reasonable

confidentiality interests is appropriate in balancing the
competing interests.

having represented the government, imputation is
governed by Rule 1.11(b), not this Rule.

[5] Paragraph (b) permits a law firm, under certain
circumstances, to represent a client with interests
directly adverse to those of a client represented by
a lawyer who formerly was associated with the firm.
The Rule applies regardless of when the formerly
associated lawyer represented the client. However,
under Rule 1. 7 the law firm may not represent a client
with interests adverse to those of a current client of
the firm. Moreover, the firm may not represent the
client where the matter is the same or substantially
related to a matter in which (i) the formerly associated
lawyer represented the client, and (ii) the firm or any
lawyer currently in the firm has information protected
by Rule 1.6 and Rule 1.9( c) that is material to the
matter.

Relationship Between this Rule and Rule l.8(k)
[8] Where a lawyer is prohibited from engaging in
certain transactions under Rule 1.8(a) through (i),
this Rule imputes that prohibition to other lawyers
associated in a firm with the personally prohibited
lawyer. Under Rule 1.8(k), however, where a lawyer
in a firm has sexual relations with a client but does
not participate in the representation of that client, the
other lawyers in the firm are not subject to discipline
under Rule 1.8 solely because such sexual relations
occur.

[5A] In addition to information that may be in the
possession of one or more of the lawyers remaining
in the firm, information in documents or files retained
by the firm itself may preclude the firm from opposing
the former client in the same or substantially related
matter.
[5B] Rule 1.10(c) permits a law firm to represent a
client in a matter that is the same as or substantially
related to a matter in which the newly associated
lawyer, or the firm with which the lawyer was
previously associated, represented a client whose
interests are materially adverse to that client, provided
the newly associated lawyer did not acquire any
confidential information of the previously represented
client that is material to the current matter.
Client Consent
[6] Rule 1.10(d) removes imputation with the informed
consent of the affected client or former client under
the conditions stated in Rule 1.7. The conditions
stated in Rule 1.7 require the lawyer to determine that
the representation is not prohibited by Rule 1.7(b) and
that each affected client or former client has given
informed consent to the representation, confirmed in
writing. In some cases, the risk may be so severe that
the conflict cannot be cured by client consent. For a
discussion of the effectiveness of client waivers of
conflicts that might arise in the future, see Rule 1.7,
Comments [22]-[22A]. For a definition of “informed
consent,” see Rule1.0(j).
Former Government Lawyers
[7] Where a lawyer has joined a private firm after

Conflict-Checking Procedures
[9] Under paragraph (e), every law firm, no matter
how large or small (including sole practitioners),
is responsible for creating, implementing
and maintaining a system to check proposed
engagements against current and previous
engagements and against new parties in pending
matters. The system must be adequate to detect
conflicts that will or reasonably may arise if: (i) the
firm agrees to represent a new client, (ii) the firm
agrees to represent an existing client in a new matter,
(iii) the firm hires or associates with another lawyer,
or (iv) an additional party is named or appears in a
pending matter. The system will thus render effective
assistance to lawyers in the firm in avoiding conflicts
of interest. See also Rule 5 .1.
[9A] Failure to create, implement and maintain a
conflict-checking system adequate for this purpose is
a violation of this Rule by the firm. In cases in which
a lawyer, despite reasonably diligent efforts to do so,
could not acquire the information that would have
revealed a conflict because of the firm’s failure to
maintain an adequate conflict-checking system, the
firm shall be responsible for the violation. However,
a lawyer who knows or should know of a conflict in a
matter that the lawyer is handling remains individually
responsible for the violation of these Rules, whether
or not the firm’s conflict-checking system has
identified the conflict. In cases in which a violation
of paragraph (e) by the firm is a substantial factor in
causing a violation of these Rules by a lawyer, the
firm, as well as the individual lawyer, is responsible for
the violation. As to whether a client-lawyer relationship
exists or is continuing, see Scope [9]-[10]; Rule 1.3,
Comment [4].
[9B] The records required to be maintained under

paragraph (e) must be in written form. See Rule 1.0(x)
for the definition of “written,” which includes tangible
or electronic records. To be effective, a conflictchecking system may also need to supplement written
information with recourse to the memory of the firm’s
lawyers through in-person, telephonic, or electronic
communications. An effective conflict-checking
system as required by this Rule may not, however,
depend solely on recourse to lawyers’ memories or
other such informal sources of information.
[9C] The nature of the records needed to render
effective assistance to lawyers will vary depending
on the size, structure, history, and nature of the firm’s
practice. At a minimum, however, a firm must record
information that will enable the firm to identify (i) each
client that the firm represents, (ii) each party in a
litigated, transactional or other matter whose interests
are materially adverse to the firm’s clients, and (iii) the
general nature of each matter.
[9D] To the extent that the records made and
maintained for the purpose of complying with this Rule
contain confidential information, a firm must exercise
reasonable care to protect the confidentiality of these
records. See Rule 1.6(c).
[9E] The nature of a firm’s conflict-checking system
may vary depending on a number of factors, including
the size and structure of the firm, the nature of
the firm’s practice, the number and location of the
firm offices, and the relationship among the firm’s
separate offices. In all cases, however, an effective
conflict-checking system should record and maintain
information in a way that permits the information to be
checked systematically and accurately when the firm
is considering a proposed engagement. A small firm
or a firm with a small number of engagements may
be able to create and maintain an effective conflictchecking system through the use of hard-copy rather
than electronic records. But larger firms, or firms with

a large number of engagements, may need to create
and maintain records in electronic form so that the
information can be accessed quickly and efficiently.
Organizational Clients
[9F] Representation of corporate or other
organizational clients makes it prudent for a firm to
maintain additional information in its conflict-checking
system. For example, absent an agreement with
the client to the contrary, a conflict may arise when
a firm desires to oppose an entity that is part of a
current or former client’s corporate family (e.g., an
affiliate, subsidiary, parent or sister organization). See
Rule 1.7, Comments [34]-[34B]. Although a law firm
is not required to maintain records showing every
corporate affiliate of every corporate client, if a law
firm frequently represents corporations that belong
to large corporate families, the law firm should make
reasonable efforts to institute and maintain a system
for alerting the firm to potential conflicts with the
members of the corporate client’s family.
[9G] Under certain circumstances, a law firm may also
need to include information about the constituents of
a corporate client. Although Rule 1.13 provides that
a firm is the lawyer for the entity and not for any of
its constituents, confusion may arise when a law firm
represents small or closely held corporations with
few shareholders, or when a firm represents both the
corporation and individual officers or employees but
bills the corporate client for the legal services. In other
situations, a client-lawyer relationship may develop
unintentionally between the law firm and one or more
individual constituents of the entity. Accordingly, a firm
that represents corporate clients may need a system
for determining whether or not the law firm has a
client-lawyer relationship with individual constituents
of an organizational client. If so, the law firm should
add the names of those constituents to the database
of its conflict-checking system.
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